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Deprivation of liberty
through the use of
Inherent Jurisdiction

A guide for children’s homes
and providers.
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Order of training

09.30am -
Introductions

11:30am -
Current Statistics

10:00am - What
is the mental
capacity act?

12:00midday -
Exploring
statistics

10:45am -

V=Sl - Wardships and

History of the

11:00am -
Experiences and
vViews

Childrens Act : Ir?he.re.nt
jurisdiction

14:00pm -
Children’s

homes view

13:30pm - Case

12:30pm - Lunch Sy

15:00pm - Case 15:30pm - Core
study paperwork

11:15am -
Tea/Coffee

14:30pm - Case
Study




Aims of training

To support candidates
to understand what
the use of inherent
jurisdiction to
safeguard children
means

J

To provide confidence

in managing court
orders and
information

To know the legal
implications and
when to ask for

further clarification




Objectives of training

To use a range of data
and case studies to
determine the current

national picture

J

To exercise curiosity
in the management
of inherent
jurisdiction

To understand the
expectations of
information requests

J

To drive planning for
the child and their
next step




The Mental Capacity Act

The mental . e Every adult, whatever their disability, has the right to
capacity act 2005 is make their own decisions wherever possible.

a |aW that protects * In law - children over the age of 16 are presumed to
have capacity.

® The overlap between the children’s act and the MCA

vulnerable people

over the age of 16 e Clarity - an adultis over 18. A young person or child is
around decision under 18.

. . . N
makmg. How old is a child




The five principles of the MCA

* Principle 1 - Assume Capacity - A young person must be assumed to
have capacity until proved otherwise

* Principle 2: All Practicable Support - A person must not be treated as
unable to make a decision/without capacity unless all practicable
steps to help them to do so have been taken without success




The five principles of the MCA

* Principle 3: Unwise Decisions - A person must not be treated as unable to make a
decision merely because they have made an unwise one.

* Principle 4: Best Interests - If an act is done, or a decision taken, on behalf of a
person who lacks capacity it must be done, or made, in their best interests.

® Principle 5: Least Restrictive - Any act done, or a decision made, in a persons best
interests, must be the least restrictive of the person’s rights and freedom of action.
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LPS?

* The Liberty Protection Safeguards - where are we up to?

The LPS scheme was introduced through the Mental Capacity (Amendment) Act in 2019 as
the planned replacement system for the Deprivation of Liberty Safeguards (DoLS).

The LPS was intended to provide protection for people aged 16 and above who need to be
deprived of their liberty in order to receive their care or treatment and who lack mental
capacity to consent to their arrangements.

It was designed to provide a more efficient framework for authorising deprivation of liberty that
was capable of delivering meaningful protections to citizens under Article 5 of the European
Convention on Human Rights (the right to liberty).

DoLS do not apply to under 18 year olds.



Why is LPS paused?

This is not clear from the government’'s announcement. Reference is made to this decision
being part of the “prioritisation work” on social care which has seen investment in workforce
development, technology, and new data and oversight. It is possible that the decision has, at
least partially, been taken as a result of the current pressures on NHS services; one of the
key reforms under the LPS would have been to give hospital trusts and integrated care
boards (ICBs) new responsibility for authorising deprivations of liberty.

It is also possible that the significant pressures on social care budgets have been a factor.
Despite promising long-term financial cost savings for local authorities and the NHS, the LPS
did come with start up costs of around £86m, which is unlikely to have found favour with the
Treasury.



No DoLS, No
LPS?

Restrictions being implemented
to support children and young
people are commonly being
referred to as DolLS

This is not the case - DolLS do not

apply to under 18 year olds

However, a child can be deprived
of their liberty under inherent
jurisdiction




The history

Wardship - prior to the Children’s Act 1989
the courts implemented wardships to
support children who required protection
and safety. Broadly speaking ‘the power of
the state to protect the interests of children
by assuming control over their affairs’.




The History

The introduction of the Children’s
Act was to reduce the number of

these to allow the sections of the

act to support children

This in turn led to the introduction

of inherent jurisdiction in place of
wardships

This initially led to a reduction as
the Children’s Act was effective in
supporting the needs through it's
individual sections




Section 10(

Restrictions on the
Wardship ’




100 Restrictions on use of wardship jurisdiction

(1) Section 7 of the [1969 c. 46.] Family Law Reform Act 1969 (which gives the High Court power to place a ward of court in the
care, or under the supervision, of a local authority) shall cease to have effect.

(2) No court shall exercise the High Court’s inherent jurisdiction with respect to children—

a) so as to require a child to be placed in the care, or put under the supervision, of a local authority;

Section 100

b

~—

so as to require a child to be accommodated by or on behalf of a local authority;

c

—

so as to make a child who is the subject of a care order a ward of court; or

(
(
(
(d) for the purpose of conferring on any local authority power to determine any question which has arisen, or which may
arise, in connection with any aspect of parental responsibility for a child.

(3) No application for any exercise of the court’s inherent jurisdiction with respect to children may be made by a local authority
unless the authority have obtained the leave of the court.

(4) The court may only grant leave if it is satisfied that—

(a) the result which the authority wish to achieve could not be achieved through the making of any order of a Kind to
which subsection (5) applies; and

(b) there is reasonable cause to believe that if the court's inherent jurisdiction is not exercised with respect to the child
he is likely to suffer significant harm.

(5) This subsection applies to any order—
(a) made otherwise than in the exercise of the court’'s inherent jurisdiction; and

(b) which the local authority is entitled to apply for (assuming, in the case of any application which may only be made
with leave, that leave is granted).



Section 25 of the Children’s Act — Secure accommodation

S . 25 Where there is no secure accommodation available, the Court can
ection . o
sanction the placement of a child in either a regulated or an
— Th e unregulated placement, authorising their deprivation of liberty under
. ) Its inherent jurisdiction as an alternative to secure accommodation
Children’s

authorised under S. 25 of the Children Act 1989.

Act 1989

Lack of secure accommodation for children a scandal, judge says

Mentally ill girl under four-to-one supervision forced to stay in
hospital | The Independent

Lack of secure accommodation for children a scandal, judge says -
BBC News

Lack of secure accommodation - a damning judgment (yjlc.uk)

Children are in 'extreme crisis': top judge berates DfE's six-year

failure to tackle 'gross' lack of secure units - Community Care



https://www.independent.co.uk/news/uk/nhs-midlands-adhd-england-experts-b2458110.html
https://www.independent.co.uk/news/uk/nhs-midlands-adhd-england-experts-b2458110.html
https://www.bbc.co.uk/news/uk-wales-62548792
https://www.bbc.co.uk/news/uk-wales-62548792
https://yjlc.uk/resources/legal-updates/lack-secure-accommodation-damning-judgment
https://www.communitycare.co.uk/2023/01/31/children-are-in-extreme-crisis-top-judge-berates-dfes-six-year-failure-to-tackle-gross-lack-of-secure-units/
https://www.communitycare.co.uk/2023/01/31/children-are-in-extreme-crisis-top-judge-berates-dfes-six-year-failure-to-tackle-gross-lack-of-secure-units/

Far more children are subject to
deprivation of liberty applications than
secure accommodation applications

Figure 2: Number of DoL and secure accommodation applications,
July 2022 to March 2023
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Applications for Dol orders now significantly outnumber
applications under the statutory scheme for placing children
in specialist secure children’s homes. Between July 2022
and March 2023, there were almost 10 times as many
applications to deprive children of their liberty under the
inherent jurisdiction than there were applications for secure
accommodation orders.?

While there is undoubtedly a shortage of available placesin
secure children’s homes, it is a more complicated picture than
simply increasing the number of beds. Other issues include
the complexity of needs of children being cared for in these
settings, and staffing issues.

Further information

1. Ministry of Justice (MoJ). (2023). Statistics: family court statistics
quarterly. National statistics. Retrieved 18 August 2023 from https:/
www.gov.uk/government/collections/family-court-statistics-quarterly

2. A secure accommodation order authorises the placement of a child in
a secure children’s home for welfare reasons. Secure children’s homes
are specially designed to care for vulnerable children whose liberty
may need to be temporarily restricted to keep them safe and are
inspected by Ofsted.



What is a deprivation of liberty?

The term ‘deprivation of liberty’ comes from Article 5 of the European Convention on Human
Rights. It provides that everyone, of whatever age, has the right to liberty. A deprivation of
liberty (Dol) occurs when restrictions are placed on a child’s liberty beyond what would
normally be expected for a child of the same age. The United Nations Convention on the
Rights of the Child states that the restriction of a child’s liberty should be used only as a
measure of last resort and for the shortest appropriate period of time.

The high court can authorise the deprivation of a child’s liberty under its inherent jurisdiction
when none of the other legal mechanisms apply. As an example - no beds in a secure

setting.



Experiences and views

How often do we come across
deprivation of liberty?



Tea/Coffe




The National
Deprivation of
Liberty Court

* Introduced in July 2022
« Based at the Royal Courts of Justice

* This has been a twelve-month pilot
scheme

* Nuffield Justice Observatory invited to
collect the data

» During the pilot period several
updates of data were released




Pilot statistics

Caveats allowing -

1249 children have On average 117 r-le_lgzce)rgggevjzs XTbuesrt June 2023 - 98
been subject to Dol applications per 2022 - 136 2

applicatizoéwzszince July month S o

applications

21.2% of all

zpfp lcaitions wisie a 1I?cég’(?o(r)m];&\]/\lllere The gender split is
made by local PP J P

authorities in the Toac(ileabuﬁkl;gzgg: very balanced
North West




Further
statistics

Physical/Verbal
aggression
recorded in 69.2%
cases

Placement
breakdown

recorded in 55.3%
cases

Missing from home

concern recorded in
46.6% cases

Mental
health/emotional
difficulties recorded
in 59.1% cases

Self-harm/suicide
ideation recorded in

52.4% cases

96.6% of children
with applications
were already in care




Figure 1: Monthly applications received by the national DoL court, July 2022 to
June 2023
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Further
Detail

The number of applications has remained fairly consistent since
those initial months.

That indicates an average of 117 applications per month.
The estimation of 1300 applications in the pilot year has been 1249.
Since 2002, 16 secure units have closed (Roe, 2022)

In September 2021, changes in legislation meant children in care
under the age of 16 could no longer be placed in unregulated
settings. The high court subsequently confirmed that the inherent
jurisdiction can still be used to authorise the deprivation of liberty
of a child under the age of 16

https://www.bailii.org/ew/cases/EWHC/Fam/2021/2472.html



The

restrictions
applied for

The restrictions on children’s liberty that were requested in the
applications were multiple and involved severe constraints on the
child, including, in almost all cases, constant daytime supervision
(ranging from 1:1 to 4:1 adult to child supervision), as well as: the
locking of doors and windows to prevent the child leaving the
placement; restrictions on their use of the internet, social media
and mobile phone; restrictions on access to belongings and
money; and the use of physical restraint.



Age of children subject to applications, July 2022 to June 2023

19.6%
18.6%
12.8%
.9%
3 14 15 16

12 1

Percentage of children

5
11

10 or under

17+



The rate of applications per 100,000 children by region, England and

R e g | ona l Wales, July 2022 to June 2023

15.26 I 40.83

Impact :

East:Midlands

West Midlands
East of England




Figure 8: Primary reason for DoL application by gender
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Exploring statistics

Figure 10: Prevalence of needs and risk factors

Risk to others

Risk to others (any) 69.2%
Physical aggression 57.2%
Damage to property 21.6%
Serious assault 17.3%
Criminal charges 14.9%
Offending behaviours 14.4%
Verbal aggression 13.5%
Knife/weapon possession 1.1%
Sexually inappropriate behaviours 8.2%

Fire setting 4.3%



Exploring statistics

Figure 10: Prevalence of needs and risk factors
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Exploring statistics

Going missing
Going missing 46.6%
Repeatedly missing 20.2%

Self-harm
Self-harm (any) 52.4%
Self-harm 50.0%
Suicidal ideation 25.0%
Previous hospital admission 17.8%
Current hospital admission 10.1%



Exploring statistics

Mental health and emotional difficulties
Mental health (any)
Mental health concern meesssssssm 25.0%
Emotion dysregulation msssssssm 24.0%
Trauma e 21.6%
Anxiety mmmmmm 12.0%
Rejection mmm 9.1%
Diagnosed mental health condition mmmm 8.7%
Attachment difficulties mmmm 8.2%
PTSD mmmm 7.2%
Depression mmm 5.8%
Bereavement mmm 5.3%
Low self-esteem mm 3.8%
Eating disorder mm 3.4%

59.1%




Exploring statistics

Neurodevelopmental
Neurodevelopmental (any)
Autism spectrum disorder

ADHD
ADHD suspected

5.3%

13.9%

26.9%

39.9%



Additional research

FOCUS FURTHER EVIDENCE
REVIEW



Current management of applications

« Following the conclusion of the pilot study in July 2023 there was extensive consultation

with judges and other stakeholders.

* The organisation and listing of Dol orders relating to children under the inherent

jurisdiction is being revised.

« Allinitial applications will be dealt with by the National DoL List ('NDL’) and will continue

to be overseen by the work of the Family Division.

« Asfrom October 2nd, 2023, all Cé66 applications seeking orders to deprive any child of
their liberty shall continue to be issued centrally in the Royal Courts of Justice.



Continued ..

« The Cé66 application must state (with brief reasons in support) whether the case needs to
be heard in A-4 hours, B - 24 hours, C - 3 days, or, D - 5 days.

« Every effort must be made to avoid Fridays. First applications MUST be made Monday to
Thursday.

* Renewals or extensions of existing orders can be made but must be done so in a timely
manner.

» Dates for the above are known in advance so must be dealt with appropriately.



The statement

5.8The local authority’s statement must cover -
a. the child’s background;
b. whether there are related care proceedings - ongoing, to be issued or completed;

c. details of the proposed placement including background to both provider and property,
staffing, training and whether regulated or unregulated;

d. education plan;
e. CAMHS or other NHS involvement and services:

f. proposed contact arrangements.



Inter-relationship with the court of

protection

If the child or young personis 16 or 17 years old and there is reason to believe they may lack
capacity and would be likely to be transferred to the Court of Protection at the age of 18
years, then the court should transfer the case to the Court of Protection in accordance with

the guidelines



Current
Statistics

October 2023 to December 2023 289 children were subject to Dol
orders in England and Wales



News ..

Call to end deprivation of

children’s liberty in unregulated
settings | CYP Now



https://www.cypnow.co.uk/news/article/call-to-end-deprivation-of-children-s-liberty-in-unregulated-settings?utm_medium=Social&utm_source=LinkedIn#Echobox=1709911572
https://www.cypnow.co.uk/news/article/call-to-end-deprivation-of-children-s-liberty-in-unregulated-settings?utm_medium=Social&utm_source=LinkedIn#Echobox=1709911572
https://www.cypnow.co.uk/news/article/call-to-end-deprivation-of-children-s-liberty-in-unregulated-settings?utm_medium=Social&utm_source=LinkedIn#Echobox=1709911572

The impact on residential homes

Through the lack of secure accommodation homes for children in the country, we are
instead seeing an unprecedented increase in the number of applications for depriving
children under the use of inherent jurisdiction - in Children’s Homes.

Nuffield justice observatory

Think about your own observations? Have you noticed an increase? Discuss the pro's and
con’s of the impact.

Have homes had time and preparation to consider the impact?



Child
safeguarding

practice review
- Hesley group
settings

Phase 1 - A review of 108 children living
in three independent residential settings

Response to 12 whistleblowing
allegations

All children had disabilities and complex
needs

Complaints dated back to 2015

Children sustained significant abuse and
harm

No evident participation of the children



Phase 2 -

Phase 1 immediate actions

e ensure that placing authorities had an up-to-date view of the progress, care and
safety of children with disabilities and complex health needs placed in residential
special schools registered as children’s homes.

e ensure that any local authority designated officer (LADQO) referrals for these children

had been appropriately addressed.

e ensure effective liaison between LADOs in 'host’ authorities with the

'home authorities’



To ensure that practitioners understand the requirements for legally
compliant practice in relation to Deprivation of Liberty Safeguards
local authorities, health services and residential settings should
review their current systems, procedures and practice to determine
their readiness for meeting the requirements under this framework.

Are liberty protection safeguards in place where needed?



Phase 2

Closed Culture

Leadership and management in the three settings were inadequate, with a ‘closed culture’ in which incidents
of neglect, abuse and harm went unreported and were actively concealed.

Inspection evidence stresses the importance of high-quality leadership in residential settings and the risk
from the development of a ‘closed culture’. To assist the understanding of all staff, statutory guidance about
the inherent risks from ‘closed cultures’ should be included in "Working Together to Safeguard Children” and

‘Keeping Children Safe in Education.’

Professional curiosity



Phase 2

Closed culture - risk factors By a closed culture we mean a poor culture that can lead to
harm, which can include human rights breaches such as abuse’. The five key risk factors are:

e weak leadership and management.
e children experiencing poor quality of care, support and outcomes.
e poor skills, experience and training of the staff providing care and support

e staff not encouraged to raise safeguarding or wider practice concerns and not supported if
they do so.

e lack of external oversight.



How do we

ensure safety for

these children

/

How do we
challenge and
remove harmful
cultures

/







Case study

A home received a referral for a 15 year old boy with an acquired brain injury. He was
deemed at risk of exploitation having been found in the company of known criminals. He
has also been found in possession of a bladed article and has been known to the police for
anti-social behaviour. The home were informed the 15 year old boy was on a deprivation of
liberty order. The restrictions in place meant he was not allowed access to a mobile phone or
social media. At times of concern, he must be restricted from leaving the property. Staff to
physically intervene if they have concerns for his welfare. The home agree to the referral and
he is moved in to live alongside three other boys being supported by the home.



Case studies

At this stage we will look at case studies in
separate groups.

Read the case study as a group
Discuss the key themes and findings
Discuss the impact on the children involved

Discuss the support the provisions provide in
these situations.
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The statement of purpose

Is the statement of purpose fit for purpose?
What is the statement of purpose?
The need to stipulate the adequate support for children being deprived of their
liberty

The repercussions of homes not being fit for purpose
Single occupancy v multi occupancy




The iImpact assessment

The impact risk assessment
is a vital tool in the The manager must consider Can the home effectively
management of homes the impact assessment in meet the needs of each of
supporting children and : line with the statement of this child and the other
even more essential : : -
young people who are purpose children in the home?

looked after

For children who are being
deprived of their liberty it is

Can the home effectively Are the staff - the h'ome An impact assessment is not
adequately trained with the

safeguard this child and the : : a duplication of a risk
: : right experience to support
other children in the home? the child? assessment!




Notification of
significant
events

Regulation 40 -
Children’s Homes
Regulations

Regulation 27 -
Supported
Accommodation
Regulations




Key differences

Notifying of restraints

or restrictions



Case studies
and

discussion

Please refer to

case study 2
and 3

Once you have
read the case
study we will
discuss each

one as a group

These have
been split
between you
so each group
has either
number 2 or 3

Please note
your thoughts
on this in terms

of the impact
on residential
settings







Guide

A guide developed for residential
settings

The responsibility matrix

How much do we need to provide?
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LOCAL REGISTERED REGISTERED THERAPY/
INECOREATON AUTHORITY MANAGER PROVIDER SOECANGH ASSESSMENTS

Initial information
forthe court hearing

Progress reportin

well-being and A R )

safety areas

Education report A I R i
Therapeutic report A ) | R
Recommendations

tothe court

for step down, A/ R I |

extension or
removal of DoLS

Exit plans AIR ) |

R - Responsible A - Accountable | - Informed






All groups have the same case study

I:E Please take time to read this and
L._l discuss the outcomes

Case study

@ What is the significance of this case



New

precedents

Use of the Children Act as it should be used

Safeguarding overrules

Forefront - Keeping children safe



What to provide?

5
ala

A GUIDE HAS BEEN PRODUCED TO SUPPORT THIS GUIDE OUTLINES THE PROCESS THE GUIDE IS A TOOLKIT TO SUPPORT
HOMES IN ENSURING THEY ARE INFORMED IN KNOWLEDGE AND PROCESS
THE MANAGEMENT OF DEPRIVING CHILDREN

OF THEIR LIBERTY



Additional
progress



https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.careinspectorate.com%2Fimages%2Fdocuments%2F7151%2FDepriving%2520and%2520restricting%2520liberty%2520for%2520children%2520and%2520young%2520people%2520in%2520care%2520home%2C%2520school%2520care%2520and%2520secure%2520accommodation%2520services.pdf&data=05%7C01%7C%7C51acdf6dd3e04d1576e608db735e9221%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C638230622242793987%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=24%2Bs3Lojm2A0dTgwA%2FCyvqcPIY721nv5tNfdUfpOd8g%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.careinspectorate.com%2Fimages%2Fdocuments%2F7151%2FDepriving%2520and%2520restricting%2520liberty%2520for%2520children%2520and%2520young%2520people%2520in%2520care%2520home%2C%2520school%2520care%2520and%2520secure%2520accommodation%2520services.pdf&data=05%7C01%7C%7C51acdf6dd3e04d1576e608db735e9221%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C638230622242793987%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=24%2Bs3Lojm2A0dTgwA%2FCyvqcPIY721nv5tNfdUfpOd8g%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.careinspectorate.com%2Fimages%2Fdocuments%2F7151%2FDepriving%2520and%2520restricting%2520liberty%2520for%2520children%2520and%2520young%2520people%2520in%2520care%2520home%2C%2520school%2520care%2520and%2520secure%2520accommodation%2520services.pdf&data=05%7C01%7C%7C51acdf6dd3e04d1576e608db735e9221%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C638230622242793987%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=24%2Bs3Lojm2A0dTgwA%2FCyvqcPIY721nv5tNfdUfpOd8g%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.careinspectorate.com%2Fimages%2Fdocuments%2F7151%2FDepriving%2520and%2520restricting%2520liberty%2520for%2520children%2520and%2520young%2520people%2520in%2520care%2520home%2C%2520school%2520care%2520and%2520secure%2520accommodation%2520services.pdf&data=05%7C01%7C%7C51acdf6dd3e04d1576e608db735e9221%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C638230622242793987%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=24%2Bs3Lojm2A0dTgwA%2FCyvqcPIY721nv5tNfdUfpOd8g%3D&reserved=0
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